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Tax Breaks
100% Relief Extended

The UK Government in the March 2001 Budget
reaffirmed its commitment to the British Film
industry by announcing the extension of the
100% write off for British film production by a
further three years, to July 2005.  This was a
welcome announcement because there had been
some speculation that this extension would not
be given.  It was anticipated that any extension
would be for two years to 2004.  The 100%
write off was originally introduced in 1997, in
the Labour Party’s first Finance Act following
their return to power in the UK.
The three year extension was very welcome for
two reasons.  First, in view of the normal time
scale required from initial development to the
delivery of the completed film, any shorter
period may perhaps have not in reality provided
a substantial boost to film production.  It also
provides a longer period for the various industry
bodies to properly review the impact of the
100% relief on the British film industry and
consider whether this is the most productive use
of the Government resources to benefit the
industry specifically and the wider economy.
It is estimated that in 1999/2000 approximately
£500 million of film production was generated
through the application of the 100% write off
(Section 48 relief).  The creation of high quality
jobs across the film production sector has
provided a consistent flow of work for film crews,
talent, studios, facilities and related services as
well as generating indirect economic activity.
1.2 How Does the 100% Write Off Work?
For “Qualifying British Films” (described in
detail below) where the production or
acquisition expenditure does not exceed £15
million, which are “completed” (broadly ready
for distribution) or acquired prior to 1 July 2005,
the qualifying expenditure can be written off
100% during the relevant accounting period.
The “write off” means that the qualifying

production expenditure(or acquisition cost) can
be deducted from the taxable income of the
producer (acquirer).  This relief is also referred
to as section 48 relief.

What is a “British Qualifying Film”?
The definition of a “British Qualifying Film”
was changed from 26 August 2000.  The
certification process is based on the criteria set
out in the Films Act 1985 as amended and must
be certified as a British Qualifying film by the
Department for Culture, Media and Sport
(DCMS).
From the 26 August 2000 the criteria which
must be applied fall under the following:
Producer (production company); Labour costs;
Expenditure; Stock footage

Producer
The producer (production company) must be
either an EU/EEA (including associate
members) resident individual or a company
incorporated in and managed from an EU/EEA
member state.

Labour Costs
Total labour costs for the film payable to
citizens or persons ordinarily resident in
member states of the EU/EEA or a
Commonwealth country, must be at least either:
70% (excluding payment to one person); or
75% (excluding payment to two persons, one of
whom must be engaged only as an
actor/actress).
In the case of dual nationality, the maker is free
to choose which country’s nationality should be
assigned to that person.

Production Spend
At least 70% of the total expenditure incurred in
the production of the film must be spent on film
production activity carried out in the UK.
Please note that this is film production in the UK
not spend on services supplied from the UK.

Stock Footage
The requirement that stock footage of a
previously certified film or a film not made by
the same film maker cannot make up more than
10% of the total playing time, still applies.
However, this does not apply to a documentary
film or a film whose subject matter makes it
appropriate.
The new definition also extends British
Qualifying Film status to a series of films up to
26 parts (totalling less than 26 hours), which is
a self-contained work, or a series of
documentaries with a common theme.
You may also qualify as a British film under on
official co-production treaty or under the
European Convention.

Methods by Which 100% Write Off 
May be Accessed

If the producer (either an individual,
partnership or company) has sufficient taxable
income in the relevant period, then the relief
can simply be obtained by setting the write off
against this taxable income.  Any excess can be
carried forward as a trading loss to be set
against future profits from the same trade of the
producer.

Often, the producer will not have sufficient
taxable income against which to set the 100%
write off.  The producer may then consider
entering into a sale and leaseback arrangement.
This may be with either a financier, such as a
bank, or, as has become increasing popular in
the UK, a sale and leaseback partnership.  The
producer would typically receive a net benefit
of approximately 10-12% of the qualifying
production budget as taxable income.  This is
possible because the 100% write off is
available both to producers and acquirers of
qualifying production expenditure and this tax
benefit is “shared” with the producer.
Under a sale and leaseback transaction, the
producer sells certain rights in the film to the
purchaser.  The purchase price will generally
by made up of the certified cost of production
(see the British Qualifying Film section),
which can include contractual deferments, a
reasonable overhead allocation and in certain
circumstances finance costs.
The film and all rights are then leased back to
the producer over a period of up to fifteen
years.  The lease payments may be secured by
the producer obtaining a bank guarantee
payable to the purchaser.  This is typically
achieved by the sale proceeds, less the
producers net benefit, being placed on deposit
at the guarantor bank.
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The government of the United Kingdom in it’s continuing efforts to support the arts has reaffirmed
it’s commitment to 100% write-off of British Films.  In this article for The Business Of Film, Harry
Hicks, partner in London-based Baker Tilly Media Group, gives an in-depth and updated view of
the governments commitment to July 2005.
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Prior to the introduction in 1997 of the 100%
write off, qualifying production expenditure on
a British Qualifying Film could be set against
other income of the producer/acquirer.  It was
however only available as a deduction equally
over three years, the first year being the period
in which the film was “completed” or acquired.
This relief is still available for productions
whose production/acquisition expenditure
exceeds £15 million, or if it will be completed
after the end of the extended period, which is
currently July 2005 but may of course be
extended further in the future.

Non British Qualifying Films
A much less generous form of relief is available
for expenditure on the production or acquisition
of a non-qualifying film.  This is given by one
of two methods.  The first by writing off the
expenditure over the period during which the
value of the film is expected to be realised.  The
alternative method is the cost recovery method,
the effect of which is that no profit on a film
need to brought into account for tax purposes
until all the qualifying costs of production have
been recouped out of the income related to that
production.

The Enterprise Investment Scheme (“EIS”)
A subscription for shares under EIS gives the
following tax reliefs for individuals:
Income tax relief at 20%; No capital gains on
realisation of the investment (except for gains
deferred); Losses on realisation deductible from
taxable income; and Deferral of capital gains.
Broadly, the conditions for claiming EIS relief
are: The individual investor must not be
connected with the company; The investee
Company must be unquoted, must not be
controlled by another company and must carry
on a qualifying trade; The EIS money
subscribed must be used in a qualifying
business activity and employed wholly for that
purpose within 12 months (or within 12 months
of the commencement of a qualifying trade, if
later); and The maximum annual investment per
individual is = 150,000 (married couple =
150,000  each).

Film production is explicitly identified as a
qualifying trade and already a number of films
have been at least partly financed by EIS
investment (e.g. “The Scarlet Tunic” and “An
Ideal Husband”).
The EIS legislation is particularly complex
and contains a number of provisions for denial
(and  clawback) of the relief in certain
circumstances which broadly fall into four
categories:

The company ceasing to qualify, by:
Issuing shares which are not fully paid up;
Controlling a company in which it has less than
a 75% stake; Being controlled by another
company.
The existence of “arrangements” for any of the
above “control” factors would also disqualify
the company.

The investor ceasing to be a qualifying
individual by becoming connected 

with the company, due to:  
Being employed (otherwise than as a director)
by the company (or a subsidiary) or by a partner
of the company; Owning (with associates) more
than a 30% stake in the company; Obtaining a
loan, which is linked to the EIS investment;
Having a pre-arranged exit route.

The investor receiving value from the
company by, for example, the company:

Making a loan or providing a benefit;
Redeeming any part of his shareholding.

The investor disposing of his shares 
within 3 years of issue.

Generally the period during which any of the
above triggers apply is 3 years from
subscription.

Fiscal Incentives
Film Council

The Film Council was been set up by the UK
Government with the intention of being the lead
organisation for the UK film industry. The Film
Council officially came into existence on 1
April 2000.
The creation of the Film Council it is hoped will
prove to be an important initiative from both
industry and Government viewpoints because
for the first time there is one organisation in the
UK responsible for encouraging both cultural
and commercial film activity. 
As a Lottery funding distributor, the Film
Council will channel all public money for film
production with the exception of the support
provided to the National Film and Television
School. However, the scope of its ambitions is
wide-ranging, long-term, ambitious and most
importantly, strategic. 
The over-riding objective of the Film Council is
to develop a coherent strategy for film culture,
the development of the UK film industry and
the encouragement of inward investment. This
breaks down into two equally important but
distinct aims which can be encapsulated as:
Developing film culture by improving access to
and education about, the moving image;
Developing a sustainable UK film industry.
The Film Council will be involved with various
initiatives, often with other industry
organisations and commercial partners across
the UK, which will be attempting toachieve the
following: Supporting, encouraging, promoting
and marketing film in the UK by encouraging
film-makers to produce in the UK and work
with regional film commissions and other

similar organisations; Acting as the lead body
for the film industry in the UK monitoring
performance, providing strategic guidance and
representing the industry’s interests; Helping to
ensure the UK can supply sufficient skilled
industry professionals; Facilitating exports and
inward investment; Helping to develop the
audience for film.

Film Council Sources of Finance
There are four main sources of finance
available from the Film Council, which can be
broken down into two main elements, The
Training Fund (not generally available to
producers) and the three productions funds, all
of which are outlined below.

The training fund
The Film Council has allocated £1 million a
year to support training. The main aim of the
Training Fund is to work with partners to
maintain and develop the skills base of the film
industry. In its first three years of operation the
fund will support training for two key areas:
script writers and development executives; and
separately business executives, primarily
producers and distributors, with the particular
focus on training in project development,
marketing, business and entrepreneurial skills,
and raising the level of awareness of the
international marketplace. The Film Council
will not be making awards for training in any
other areas. 

All training will be delivered by existing
training providers who will be invited to apply
for awards for specific training initiatives
through a number of calls for application in
2001/2. Individuals can not apply directly.
The Film Council will be working in
partnership with Skillset, the UK National
Training Organisation, to manage elements of
the fund and to establish a joint steering group
to advance work on the development of a
comprehensive training strategy for the film
industry.

Production funding
Provided below are details on the different
production funds set up by the Film Council to
support filmmakers. 
Before making an application for funding,
filmmakers should consider which of the three
funds is the most appropriate for their project.
For any individual project the Film Council will
not provide support from more than one fund at
any one time, so applications should be made to
one fund only.  Following the receipt of an
application in repect of a specific fund, the Film
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Council may contact you if they consider that
the filmmaker should instead be applying to a
different fund and will arrange to do this on
their behalf sugject to their agreement.

The Development Fund
The annual total allocated to this fund is £5
million.  The intention of this fund is to broaden
the quality, range and ambition of British film
projects and talent being developed. More
specifically, the aim is to raise the quality of
screenplays produced in or from the UK
through strategically targeted development
initiatives engaging with the industry at first on
a project by project basis. It is hoped the fund
will, over time, build creatively focused
relationships, with a breadth of talent, from
“first timers” to experienced practitioners.
Investing in projects at all stages of their
development, the fund also seeks to enable
British film companies to grow sustainable
businesses.

Funding of less than £10,000 may be made to
individuals but funding in excess of £10,000 is
only available to companies.
Submissions are encouraged for projects
intended to reach the broadest range of cinema
audiences both in the UK and abroad. While
the Film Council will consider funding the
entire development of certain projects
(depending on the audience potential and the
level of private commitment required), it will
normally expect the producer to contribute
towards the cost of the development either
directly or by arranging co-funding via third
parties. The Film Council will, at its discretion,
also consider taking into account contributions
in kind including indirect costs and time the
producer may have already spent working on
the project.
Producers seeking development funding are
encouraged to apply at an early stage so that if
their application is successful, the producer is
in a stronger position to source other
funding/partners. Projects will be assessed on
their creative merits. The fund will work with
the Business Affairs and Finance departments
of the Film Council at all stages of
development of each project. 
Projects should be developed as feature length
theatrical films for commercial exploitation in
the UK and the rest of the world and be
intended for production in the English
language unless there are mitigating factors to
the contrary. 
Applications will be accepted at all stages of
development from treatment onwards. The
Film Council regards a treatment as being

approximately 10 pages in length and detailing
the narrative progression, characters, genre,
tone and world of the story. All submissions
must also include a one page synopsis of the
project. Applications for funding in respect of
development based on already published works
(such as novels), should include the original
work, but will only be processed if the
producer warrants that an option has been
acquired or is readily available.
Funding is available for all stages of
development up to pre-production.  The fund
can agree to meet the following costs: Writer’s
fees; Writer’s research fees; Reasonable
overhead costs of the producer (limited to 15%
of the total Film Council investment);
Payments to acquire and option rights to adapt
works for the screen; Producer fees;
Producer’s reasonable legal costs; Script
readings/editors;  Executive producer/mentor;
Other specific requirements, eg special
effects/story boarding;  A ‘package’ to present
to potential partners; Budget; Schedule;
Casting; and other legitimate development
costs at the discretion of the fund.
Development funding will only be advanced
when the Film Council has approved all
relevant documentation listed in the “offer of
investment letter” including the Chain of Title,
and when the Development Agreement has
been executed. Funding will normally be
advanced in stages and commitment to the
second and any subsequent stages will be
subject to Film Council approval of the
previous stage and the budget submitted for the
next stage.
Applications for further funding for the same
project may be rejected at any stage of the
development process at the absolute discretion
of the Film Council. However, the Film
Council may, at its discretion, commit to
funding all stages of the development of a
project in one application subject to Film
Council approvals at each relevant stage.

Development budget
The Film Council expects a draft
development budget or statement of costs
which should be based on industry norms and
market rates to accompany any application
for development funding. The Film Council
will advance funds in accordance with an
agreed cash flow.

Profit share
The Film Council will require an agreed profit
participation in respect of development
funding in projects which convert into
productions financed by the Film Council.
The Film Council’s participation will usually
be drawn from the producer’s share of net
profits.

Recoupment
Development funding will normally be repaid
to the Film Council on the first day of principal
photography with a 50% premium.

Copyright ownership
The Film Council will require a share of all
rights including copyright in the development
work in proportion to its investment in the total
approved development expenditure and the
Film Council will aim to secure a share of the
copyright for the producer. The Film Council
will usually seek recoupment of its
development funding on the first day of
principal photography, at which time the Film
Council will also assign its share of the
copyright and other rights back to the producer
(or its assignees).

Producer’s revenue entitlements
The Film Council will seek to positively reward
organisations and individuals who intend to use
Film Council returns to assist in the
development of a sustainable UK film industry.
To this end the Film Council will retain 50% of
the development premium recovered from the
production as a credit towards the cost of the
producer’s next approved development
submitted to the fund. Any such credit will be
extended for a maximum period of one year.

The New Cinema Fund
The annual budget for the New Cinema Fund is
£5 million.  This fund is intended to encourage
unique ideas, innovative approaches and new
voices. The fund is looking to finance films
with passion and verve that connect with a
broad range of audiences. 
Above all the aim of the New Cinema Fund is
to support creativity, innovation, new talent and
“cutting-edge” filmmaking. The fund will have
an especially strong commitment to supporting
work from the UK regions and from black,
Asian and other ethnic minorities. Feature film
production is central to the fund’s role.

The fund also intends to capitalise on the
benefits offered by new technology in the
making and showing of films. The fund will
therefore work closely with established and
“emerging” new media content providers and
distributors, and will actively explore new
forms for delivery of films to the public.
The fund will also support the making of
“pilots” to illustrate a project’s potential for
feature film production and to assist in raising
finance. The New Cinema Fund will announce
specific plans supporting short films and new
filmmakers as well as identifying specific
regional partnerships for short film production
and distribution over the coming months.
Funding is available only to companies.
Projects will be assessed primarily on their
creative merit and their ability to fulfil the New
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Cinema Fund’s objectives. The fund will work
with the Business Affairs and Finance
departments of the Film Council to fully assess
a project. In addition to the basic elements of its
application, the production company will also
need to present a convincing vision for its
project, in terms of creative direction,
financing, distribution and marketing. The
production company will also need to
demonstrate an ability to be instrumental to the
realisation of such a vision. 
The New Cinema Fund may, at its discretion,
fund the production of a “pilot” to better gauge
the project’s potential for production funding
and demonstrate the potential of a project to
prospective co-financiers.
Projects should be submitted in script form and
be feature length theatrical films for
commercial exploitation in the UK and the rest
of the world, intended for production in the
English language unless there are mitigating
factors to the contrary. The projects should be
quality films aspiring to the highest standards,
and can be of any genre - thriller, horror, sci-fi,
drama, documentary, social realist, etc.
If both the producer and director are “first
timers,” i.e. without previous feature film
production experience, the Film Council
reserves the right to ensure that the film is
realised under the guidance of an experienced
executive producer, with the relevant costs to be
included in the production budget. 
The fund will generally expect production
companies to have secured, or be in the
advanced stages of securing, the services of a
director and the principal cast of the film.
Applications for funding of short films should
not be submitted until the New Cinema Fund’s
plans for short film production are announced.

Production funding
The Film Council will normally contribute
between 15% and 50% of a film’s budget. In the
case of digitally produced lower-budget films,
the Film Council may be able to contribute a
higher proportion of the budget. Funding will
usually be provided by the Film Council by way
of investment. 
The New Cinema Fund may assist the
production company in raising the budget, and
at the discretion of the Film Council, may
commit to funding a project for a fixed period
and for a fixed amount without all the financing
elements being in place. This funding
commitment will be conditional upon all the
remaining financing elements being in place
prior to the expiry of this commitment which
will in any event be subject to review by the
fund at three-month intervals.
The New Cinema Fund will actively liaise with
public film funds equivalent to the Film
Council outside the UK. 
The Film Council’s cash flow will not normally
commence until all third party funding
documentation is executed to the satisfaction of
the Film Council. The Film Council will expect
all financiers to cashflow pro rata and pari

passu with the Film Council and will require
approval over specified arrangements (eg
negative pick-ups, letters of credit). In certain
circumstances the Film Council may, at its sole
discretion, and after completing a satisfactory
risk assessment, cashflow up to 10% of the
fund’s total commitment to the project during
the pre-production period pending final
execution of all third party documentation (to
be advanced pursuant to a shortfall deal
memorandum and trust letter).

Pilot films
The New Cinema Fund will support the making
of ‘pilots’ to further assess the potential of
developed projects for production funding by
the New Cinema Fund and/or other potential
co-financiers. The Film Council will fund
customary direct production costs (excluding
‘above-the-line’ costs) of normally up to £7,500
for a pilot film. Pilot film funding will usually
take the form of investment repayable to the
Film Council (with a 50% premium) upon
commencement of principal photography of a
feature film based on, or connected to, the pilot
film.

The budget
The fund will expect a production budget to be
based on industry norms and market rates and,
where applicable, to take into account the
economic benefits of digital production. The
level of aggregate budget should reflect the
level of recoupment that the project can
reasonably expect to deliver. The Film Council
will advance funds in accordance with a cash
flow schedule agreed by the Film Council.
Where appropriate, the budget should make
provision for adequate unit publicity, test
screenings and where desirable, a website for
the film. The Film Council will make a
minimum 2.5% retention of the Film Council’s
investment until the film has been delivered and
an independent accountant’s certificate of the
final audited cost of the film has been received. 

Profit share
The Film Council will seek a profit share
commensurate with its participation in the
production funding in relation to other
investors.

Recoupment
The Film Council will normally expect and
require to be offered recoupment terms on a pro
rata pari passu basis with those offered to other
equity investors. If a bank or sales agent has
advanced production funds, the Film Council
will expect part of the returns from the film to

be available to repay the Film Council pari
passu. 

Copyright ownership
The Film Council will expect and require a
share of copyright in the film/pilot film and in
the underlying and ancillary rights
commensurate with its investment in relation to
other investors.
Producer’s revenue and rights entitlements
The Film Council will aim to maximise the
production company’s share of revenues and
copyright in the film. As a matter of principle,
the Film Council will aim to make available a
proportion of the Film Council’s revenues
derived from each New Cinema Fund project
for the use of the production company in pre-
approved areas such as future projects, training
and business development. Where the Film
Council offers this entitlement to the production
company it will be negotiated on a project by
project basis. 
Once a specified level of the Film Council’s
investment is recouped, a portion of the Film
Council’s share of ownership of rights and
copyright may be assigned to the production
company. The Film Council may also offer the
production company the opportunity to acquire
the Film Council’s remaining share of rights
and copyright.

The Premiere Fund
The annual budget for the Premiere Fund is £10
million. The intention of this fund is to play a
meaningful creative and business role, from
creative development of projects through to
marketing and distribution, in the production of
feature films that can attract worldwide
audiences to UK productions.
The Film Council aims to utilise the flexibility,
vision, dynamism and entrepreneurial spirit
traditionally associated with the private sector
of the industry by investing in popular,
commercially viable feature films.  A key
objective of the fund is to facilitate through
specific film investments a greater breadth of
experience and expertise across the British film
industry and to play a key role in assisting the
development of sustainable British film
businesses capable of long-term growth.
Funding is only available to companies.
Production companies seeking funding from
the Premiere Fund are encouraged to contact
the Film Council at an early stage, preferably
before negotiations commence with potential
financing and distribution partners. 
Projects will be assessed on their creative merit
and audience potential. The fund will work with
the Business Affairs and Finance departments
of the Film Council to fully assess a project.
There should be a realistic likelihood of
recoupment of investment and profit potential
based on revenue projections which take into
account the entire ‘package’ of elements and the
proposed deal terms for each individual project.
In addition to the basic elements of its
application, the production company will also
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need to present a convincing vision for its
project, in terms of creative direction,
financing, distribution and marketing. The
production company will also need to
demonstrate an ability to be instrumental to the
realisation of such a vision. 
Projects should be feature length theatrical
films for commercial exploitation in the UK
and the rest of the world and be intended for
production in the English language unless there
are mitigating factors to the contrary. 
The Premiere Fund will generally expect the
production company to have secured, or be in
the advanced stages of securing a director and
the principal cast of the film.

Production funding
Funding is only available to support
commercially viable projects. The Film Council
will normally expect the production company
to have secured worldwide distribution or
representation at international markets via a
reputable sales agent with a guaranteed
meaningful theatrical release in the UK, or, in
exceptional circumstances, clearly demonstrate
a commercially viable post-delivery
distribution strategy.

Alternatively, the fund may assist the
production company in raising the budget and,
at the Film Council’s sole discretion, may
commit to funding a project for a fixed period
and for a fixed amount without all the financing
elements being in place. This funding
commitment will be conditional upon all the
remaining financing elements being in place
prior to the expiry of this commitment which
will in any event be subject to review by the
fund at three month intervals.
There is no pre-set limit for the fund’s cash
contribution to a film’s budget. Funding will
usually be provided by the Film Council by way
of investment. The fund will carefully evaluate
each project on its own merits with particular
attention to the degree of confidence expressed
by levels of investment offered by the private
sector as match funding.
The Film Council’s cash flow will not normally
commence until all third party funding
documentation is executed to the satisfaction of
the Film Council. The Film Council will expect
all financiers to cashflow pro rata pari passu
with the Film Council and will require approval
over specified arrangements (eg negative pick-
ups, letters of credit). In certain circumstances
the Film Council may, at its sole discretion, and
after completing a satisfactory risk assessment,
cashflow up to 10% of the fund’s total
commitment to the project during the pre-

production period pending final execution of all
third party documentation (to be advanced
pursuant to a shortfall deal memorandum and
trust letter).

The budget
The fund will expect a production budget to be
based on industry norms and market rates and
will advance funds in accordance with a cash
flow schedule agreed by the Film Council.
Where appropriate, the budget should make
provision for adequate unit publicity, test
screenings and where desirable a website for
the film. The level of aggregate budget should
reflect a minimum level of recoupment that the
project can reasonably expect to deliver. The
Film Council will make a minimum 2.5%
retention of the Film Council’s investment until
the film has been delivered and an independent
accountant’s certificate of the final audited cost
of the film has been received. 

Profit share
The Film Council will expect and require a
profit share commensurate with its participation
in the production funding in relation to other
investors.

Recoupment
The Film Council will expect and require
commercial recoupment terms consistent with
those customary in the private sector.
Copyright ownership
The Film Council will expect and require a
share of the copyright in the film and of the
underlying and ancillary rights commensurate
with its investment in relation to other
investors. 

Producer’s revenue and rights entitlements
The Film Council will aim to maximise the
production company’s share of revenues and
copyright in the film. As a matter of principle,
the Film Council will aim to make available a
proportion of the Film Council’s revenues
derived from each Premiere Fund project for
the use of the production company in pre-
approved areas such as future projects, training
and business development. Where the Film
Council offers this entitlement to the production
company, it will be negotiated on a project by
project basis.
Once a specified level of the Film Council’s
investment in a project is recouped, a portion of
the Film Council’s share of ownership of rights
and copyright may be assigned to the
production company. The Film Council may
also offer the production company the
opportunity to acquire the Film Council’s
remaining share of rights and copyright.
Where the production company undertakes a
sales function in place of a sales agent, it may
claim a commission to be negotiated in good
faith.
Further details and application forms in respect
of the Film Council and the various funds may
be obtained from:

National Lottery Franchises
Since 1995, over £104 million has been
provided to fund feature film production via
these franchises.  This was primarily disbursed
by the Arts Councils of England, Scotland and
Wales, some of the better known productions
being funded included Hilary and Jackie, An
Ideal Husband and Billy Elliott.  More recently,
funding has been provided to National Lottery
franchises.  As is widely known in the UK
industry, three companies have been granted
National Lottery franchises.  These are The
Film Consortium, DNA Films and Pathe
Pictures.  Producers/production companies
make applications directly to these franchises
who decide, based on their own criteria,
whether to provide any finance to the applicant.
The mechanisms for allocating lottery funding
to film producers have been evolving ever since
they were first introduced and have been
recently refined by the Film Council.  

A National Lottery funded film achieved
success at this year’s American Academy
awards. The British/Dutch co-production
FATHER AND DAUGHTER co-financed with
Lottery money given by the Arts Council of
England won the Oscar for best short animation
film after having won the BAFTA award for
best short animation last month.
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So, has the past year provided any new
avenues for financing of indie films?

Not exactly.  
The past year saw even further retrenchment in
the financing for indie films.   Supply, still high
relative to 1997 and earlier, started to fall due to
the lack of financing, but it has not fallen fast
enough, and at the same time the demand has
been falling resulting in yet more of an
oversupply.  
As prices and demand for films continued to
fall, banks continued to restrict the amount of
gap they would provide.  The German buyers,
most recently the single best source of
financing, not only in terms of territorial sales,
but equity investment, retreated, having gone
the way of the dot coms, lacking cash for
expansion and stock prices that will not attract
new investment.  
Nevertheless, some bright spots in the indie
film financing world exist or are starting to
emerge.  While most of the world may be
viewing and exploiting  American films, there
is no question that without the international
financial support of American films, they
would, at least on the Indie side, become very
rare.

Here is an analysis of the current financing
schemes for Indie films:
Gap Financing – Currently, gap financing is
covering between 20% and 25% of the budget.
That does not necessarily mean you have to
have presales for the 75 – 80% balance.
Generally, a mix of presales, equity and
subsidies tends to be the rule.  But whether you
can get any gap financing is dependent on many
other factors, like what territories have been
sold, whether there is a US deal in place, etc.
Moreover, those banks that are providing gap
financing are shrinking by the minute. The
reason is not necessarily a fear of gap financing,

but in order to gap finance today you have to be
willing to also finance the presales and tax
shelter benefits that are providing some of the
financing.  That limits the potential financiers
to a handful of US and European banks familiar
with these complex arrangements and
relationships.
German Pre-sales – German presales have
always been the cornerstone of almost every
indie film financing.  However, at the recent
AFM, not only were the German’s not investing
equity in films, they were also not prebuying
films nor buying finished films.  Without
German presales, which was running in the 10-
20% of the budget range, typical bank financed
film financing, gap or otherwise, will likely be
very limited. The reason for the abrupt halt in
buying has focused  on several factors
including low cash positions by many German
companies, over purchasing or over extension
on prior buying sprees, and a tightness in the
German television market (both a consolidation
in the possible TV buyers and a change in
viewing habits).   Most whispers in the halls of
AFM indicated the halt in buying from this key
territory was temporary (or maybe this was just
wishful thinking) and that buying would be
back, albeit not quite as strong as before, at
Cannes.  Well, we shall see.
German Equity Investment – This actually
came via two different sources: Neuer market
companies flush with cash and tax driven
production funds.  
The Neuer market companies, for the most part,
have used up their IPO cash reserves.  Given
that most of these companies now trade at less
than 90% of their initial offering price, they will
not be able to return to the stock market for
additional funding.   They must now turn their
film and other purchases into operating income
to survive.  The scenario of raising capital,
spending it quickly and maybe not so wisely,
and then coming to realization that to survive
one must operate like a business, is almost
precisely the story of the dot.coms.
Nevertheless, there are still a few companies
that have spent their fortunes wisely or thriftily
and still have reserves to invest.
More important, and still a strong source of
equity participation are the German film funds.
Most, but not all, raised, and continue to raise,
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funds based on German tax advantages offered
to German citizens.  While there have been
some recent changes in German tax laws that
may reduce the number and amount of these
funds, there still exists, and should be more
towards years end, of these funds.  While the
first of these funds was almost like finding free
money, which is typically the case with most
tax based investments, these funds have
matured, not to mention realized that they are
THE financing game today, and now seek real
economic participation and returns on their
film investments.  
Spanish Investment –  All eyes are on Spain to
see if the contemplated IPO’s of this country’s
media will yield the kinds of funding the
German Neuer market brought to film in
1999/2000. Hopefully the dot.com spiral will
not follow as well.  Currently, Spanish buying
for film is up.  Spain has been on a buying
binge, both in terms of higher demand and
higher prices.  Given the demand for product in
Spain and the strong economy, if media
companies do in fact go public and raise

significant funds, its very likely that increased
Spanish buying as well as Spanish equity
investment in films will occur.    
Netherlands Tax Credits -  While there has
been lots of talk about taking advantage of
these benefits to finance films, and the
likelihood of this jurisdiction being the next
hot bed of activity, setting up funds like those
in Germany or direct benefits like those in
Canada, not much has happened so far.   I have
only seen a handful of the deals happen, and
then only on truly Netherlands produced films
(i.e. non-American).  This is definitely a
country and benefit to watch in 2001, but it
may not be the holy grail everyone thinks it
will become.
Insurance Backed Financing – Currently, all
that is being financed by insurance companies
is the litigation costs for their lawyers.  Many
insurance companies are suing or being sued
on the policies they issued during the 1997-
1999 hey day of this film financing tool.  That
is not to say that all insurance companies failed
to pay, many did pay, but a number are being
sued for not paying on the policies that they
issued or are themselves suing to get out of any
commitments that exist for them to finance
more films.  For those that were not familiar
with this form of financing, in brief, a bank or
other financier would lend or make an
investment in a film.  The insurance would
guarantee to the financier that if, by the due
date, which was generally 24-36 months, the
financer had not recouped their entire
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investment, the insurance would pay any loss.
Since most of these policies were issued in
1997  to mid 1999, most of the payment dates
came up in 2000 or will in 2001.  Since the
losses on these transactions that the insurance
companies are being called upon to pay have,
almost universally, been far greater than the
insurance companies thought they would find
themselves having to pay, there has been and
will be much litigation in this area.  
Still, there have been rumors of some insurance
companies, or rather different ones, considering
issuing similar pecuniary loss guarantee
policies.  Obviously, they are learning from the
mistakes of those that came before them and,
they hope they are creating better economic
models and policy terms.  However, even if
these policies become available, given the
number that have recently defaulted or are
litigating their liability (all companies with top
notch credit), it is doubtful that any institutional
lender will be willing to take the risk on
accepting these policies as collateral.  
UK Sale Leaseback – While some of the rules
have been tightened and it can be somewhat
costly to bank the benefits, UK benefits to a
production can provide, net,  between 6% and
10% of a film’s budget.  Generally, because of
the costs of the transaction, only larger budget
($10 million or more) can benefit.  There is no
question that a production that is being filmed
in Europe (treaties in other countries may make
these benefits available too) should consider
availing itself of these benefits.  When the
benefits from this country and other territorial
incentives (Luxembourg, Eurimage, Canada,
Germany, Isle of Man) are combined, it is not
uncommon to cobble together 25-35% of a
film’s budget.  But before you run off to try and
do this, keep in mind that the film must meet
certain production qualifications in order to
receive these benefits. 
Canadian Benefits –  For American producers,
this continues to be the simplest and easiest to
access to finance part of a film’s budget.  The
amount of financing available varies depending
upon whether the film is simply taking
advantage of labor (services) credits (11%
federal plus provincial credits), exchange rates
and lower costs of production or trying to avail
itself of the greater benefits (and burdens) of
subsidies, like Telefilm Canada or the federal
production credit).  If you are looking for
financing to cover part of your budget without
traveling to the ends of the earth or having to
make sure your story, cast, director or writer

meets some national mandate, then Canada is
it.  Between the federal and provincial services
credits, exchange rates, lower costs and
favorable union benefits (lower costs), a
producer can save or effectively finance
between 15% and 25% of a budget.  More if
you want to meet the more stringent national
film rules. 
Luxembourg Benefits -  Another country that
provides benefits for filming in their country,

which benefits translate into partial financing
for a film, is Luxembourg. Generally, because
of transaction costs, its better to make larger
budget films here. But the benefits can cover
between 10-15% of the budget.  Co-
production opportunities can enhance the
available financing.
Eastern Europe -  For cheaper costs of
production and, in some countries,
contributions to the below the line costs of
production by way of facilities deals (the
government or investors in that country
contribute goods and services instead of cash),
many Eastern European countries are the way
to go.  Of course, production crews and
facilities are sometimes more difficult then
shooting in the U.S. or Canada, but the
benefits of reducing 10-25% of the costs of
production, or effectively obtaining 25% or
more of the production financing through
receipt of goods or services for the production,
cannot be overlooked.  There are a few
countries where co-production treaties with
European countries exist, so its possible to
combine the lower cost of production benefits
with some of the other European benefits.
In summary, while financing for films is
unquestionably tight and difficult, using some
creativity, a lot of perseverance, and a little
luck, one can still access various financing for
indie films.  In particular, availing oneself of
various co-production opportunities, together
with traditional presales and gap financing,
appears to be the most likely road to travel to
film production on the film finance odyssey of
2001.
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Greg S. Bernstein

Greg S. Bernstein is an entertainment lawyer
specializing in the area of the finance and
distribution of indie films. Each year Mr.
Bernstein provides legal or producer
representative services on dozens of indie
films.  Through his many years of experience
in the industry he has developed particular
insights into the nature of the business of
indie film.  His entertainment industry clients
include major motion picture producers,
distributors and sales agents, independent
film producers and production companies,
banks and financiers.  Mr. Bernstein is a
frequent lecturer (UCLA, Variety ShowBiz
Expo, various film commissions and others),
panel moderator (Hollywood Film Festival,
Century City Chamber of Commerce
Entertainment Industry Symposium, IFP,
and others) and author (Business of Film and
other publications), all dealing with the
finance and distribution of  indie films.
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